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THE COMPTRO.LLER GENERAL
OF THE UNITED STATES

WASHINGTON, D.C. 20548

n 89
FILE: B-184906 DATE: APR. 201976 CFIOLH

MATTER OF: Lieutenant Colonel Roue Leonard Hogan, USA-
: (Retired) (Deceased)

DIGEST: Deceased service member's first wife is entitled to
arrears of retired pay of deceased member since
Retired Pay Division of Army Finance Center has on
file a form designating deceased member's first wife
as beneficiary and did not receive form changing
that designation of beneficiary prior to member's
death, Deceased member's second wife is not prese
ently entitled to arrears of pay but she may become
so entitled if first wife falls to file a claim
within 3 years after member's death.

This action is in response to a letter dated August 13, 1975,
from Mrs. Beatrice J. Hogan, which, in effect, requests reconside
eration of a settlement dated September 4, 1974, by our Transporta-
tion and Claims Division (now Claims Division) which disallowed
her claim for the arrears of retired pay due in the case of the
late Lieutenant Colonel Roue Leonard Hogan, USA, who died Novem-
ber 11, 1973. Mrs. Hogan claims to be the beneficiary designated
to receive such arrears of retired pay.

The record shows that on February 3, 1961, the member executed
a DD Form 93, Record of Emergency Data, naming his then wife,
Dollie Mace Hogan, as bemeficiary for unpaid pay and allowances
which might be due on his death. Our Office has confirmed that this
form was duly filed with the Retired Pay Division of the Army
Finance Center, Indianapolis, Indiana.

The record also shows that on March 10, 1969, the member
apparently executed a DA Form 3140, change of beneficiary, in which
the beneficlary for unpaid pay and allowances was changed so. as
to substitute the name of his second wife, Beatrice J. Hogan, for
that of his first wife, Dollie Mace Hogan. However, the Retired
Pay Division of the Army Finance Center has advised this Office
that they have no record of having received that change of benefi-
ciary form until Mrs. Beatrice Hogan sent them a copy on Febru-
ary 14, 1974, several months after the member's death on November 1ll,
1973,

Section 2271(a) of title 10, United States Code, provides that

" 4n the settlement of the accounts of a deceased member of the armed
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forces who dles after Dacember 31, 1955, the emount due shall be
peid to ths personm highest on the following list living on the
date of deaths

"(1) Beneficiary designated by him in writing to
recaive such an amount, if the designation is received,
before the deceased member's death, &t the place named
in the regulations to be prescribed by the Secratary
conceraed.

*{2) Surviving spouse,
"(3) Children snd their descendants, by representation.

"(4) Father and mother in equal paxte or, if either
i¢ dead, the survivor., ¥ & %"

Section 2771(c) of title 10 provides that designations and changes
of dasignation of bencficlaries under (1) above are =mubject to
regulations to be presccribed by the Secretary concerued.

1t is our understanding that the purpose of sectiom 2771, in
authorizing paymeat to & designated beneficiary, was to provide a
besis for peyment Ly the Government, without regard te any other
consideration, of the amounts due in such cases to the beneiiclery
of record et the time of member's death who had been designated in
gtrict accordance with the gpplicable regulations, In line with
that understanding & GAQ 25 provides thats

A designation of beneficiary under 10 U.S.C.
2771 #* % % properly executed and f£iled in the place
designated for such purpose in the regulations of
the department concerned, will be efifcctive therew
efter until (L) expressly changed or reveked in
writicg or {2) the serviceman transfiers to a different
branch of the military service or (3) returnms to the
same or & differcot branch zfter & break in service,™

The necessity for & rule reguiring receipt of the change of

beneficisry form at & particulat rlace i3 ¢lear. bere the change

of Leneficisry to be effective at zome earlier date, the aservice
concerned migkt be reguived to make dusl paymeats, For exsmple,
the Armay mizbt pay the éesign&ted beneficizry ol record, ounly to
discover at come letev cate that a Lorm fugnging thet beneiiciary
hod been executed; reguiving e sseend poynent to the proviously
unkaown banciiclary. :
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It appears reasonably clear from the record that the deceased
member intended to change his designation of beneficiary. However,
the record fails to establish that such new designation was received
by the Department of the Army “before the deceased member's death."
Since the law gives effect to a designation only if received in
writing, at the proper place, before the member's death, the copy
of the change of beneficiary form sent to the Army in this case,
after the member's death, did not effect a change in the prior
designation properly made by him and filed in accordance with the
law and regulations. '

Accordingly, on the basis of the present record, the action
by our Claims Division is sustained., See B-148320, March 20, 1962.
Compeare B-177572, April 26, 1973.

In this connection, subsection 34.3(c) of title 4, Code of
Federal Regulations, promulgated by this Office concerning the
final settlement of accounts of deceased service members under
10 U.5.C, 2771, provides in pertinent part that when a person
otherwise entitled to payment under 10 U.S.C. 2771(a) has not sub-
mitted a claim and cannot be located within 3 years after the death
of the member, payment of the amount due shall be made to the
person or persons in the same class or in the ebsence of anyone
in the same class, then the person or persons in the next subordinate
class. '

To date, no claim for the unpaid retired pay due in the case
has been made by Dollie Mace Hogan. Should she fail to claim the
amount due on or before November 11, 1976, this Office would give
further consideration to a claim by Mrs. Beatrice J, Hogen, if it
is reasserted by her subsequent to that date,

|Reky KELLER

oty Comptroller Gemeral
fpe of the United States






